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Bef ore HANSEN, JOHN R. G BSON, and MURPHY, Circuit Judges.

MURPHY, Circuit Judge.

The Secretary of Health and Human Servi ces Donna Shal al a appeal s from
a judgnent in favor of Hennepin County Medical Center (HCMC). HCMC sought
reviewin the district court of the Secretary's decision to disallow sone
of its clains for reinbursenent of bad debts related to Medicare patients.
Both sides noved for sunmary judgnent, and the district court granted the
notion of HOMC after concluding that several anendnents to the Medicare Act
(Title XVI1l of the Social Security Act, as anended, 42 U S.C. § 1395 et
seq.) prevent the Secretary fromdisallowing the clains. W affirmin
part, reverse in part, and renand.

Medi care patients are often responsible for both deductible and
coi nsurance paynents for hospital care. Wen Medicare patients fail to
nmake these paynents to the care providers, the governnent



will reinburse hospitals if they have nade reasonabl e collection efforts.
42 C.F.R 8§ 413.80(e). Congress authorized the Secretary to promnul gate
regulations to ensure that hospitals would not be forced to shift these
costs to non-Medicare patients. 42 U S.C 8§ 1395x(v)(1)(A(i). In order
to qualify for reinbursement, hospitals nust conply with a network of
col l ection, record keeping, and reporting regulations and rules. This case
i nvol ves a decision by the Secretary to disallow a rei nbursenent for 1983
whi ch had al ready been nade to HCMC.

Hospital s that provide Medicare services nay prepare a rei nbursenent
request which includes deductible and coi nsurance anounts owed, but not
paid, by Medicare patients. The Secretary enploys private entities, called
internmediaries, to review the requests nade by provider hospitals. Blue
Cross & Blue Shield of Mnnesota was the intermediary used by the Secretary
to review HCMC s rei nbursenent requests.

A provider may seek review by the Provider Rei nbursenent Review Board
(PRRB) of an internediary's decision regarding a rei nbursenent request.
42 C.F.R 88 405.1835, 405.1841. Following a PRRB ruling, either party may
request that the Adnministrator of the Health Care Financi ng Admi nistration
(HCFA), an agency of the Department of Health and Human Services, exercise
his discretion to review the case. 42 C.F.R 8§ 405.1875. If the
Admi nistrator declines to review the case, the PRRB deci si on becones the
deci sion of the Secretary. 1d. Oherwise, the Adm nistrator's decision
is considered the decision of the Secretary. [d. 1In either event, the
provider may seek judicial review under nost circunmstances. 42 U S.C. 8§
139500(f)(1); 42 CF.R 8§ 405.1877. Federal jurisdiction in this case also
is based on the Adm nistrative Procedure Act, 5 U S.C. § 701-706.



For HCMC' s fiscal year beginning January 1, 1983, it reported that
Medi care patients had failed to make roughly $500,000 in paynments. Bl ue
Cross did a full field audit of the request in early 1985 and found that
sone of the services listed in the request were not eligible for
rei nbursenent under Medicare.! |t reduced the clained anobunt accordingly
and then issued a notice of programreinbursenent in Septenber 1985. As
a result HOMC received roughly $385,000 in reinbursenment for Medicare bad
debt s.

During the audit the internediary also requested infornation

regarding HOMC s collection efforts directed at Medicare bad debt patients.

The HCMC business office nmanager provided the hospital's witten

col l ection policies and assured the auditor that HCMC used the sane nethods
of collection regardless of a patient's Medicare eligibility.

A year later, Blue Cross was auditing HCMC s 1985 rei nbursenent
request. During this audit, the internediary was concentrating on
reviewing the bad debt collection policies of providers. Bl ue Cross
asserts that the HOMC busi ness office manager told the auditor that it did
not pursue the bad debts of Medicare patients as vigorously as those of
non- Medi care patients. The nmanager allegedly said that non-Medicare
patients received a series of five letters before their accounts were
turned over to a collection agency. Medicare patients, on the other hand,
received only one or two phone calls, and their accounts were also
apparently not turned over to collection agencies. Blue Cross also clains
that the manager told the auditor that the differing collection policies
had been in effect for several years, not just for the 1985 fiscal year
which was the subject of the audit. In response, the internediary
requested nore i nformation about HCMC s

The internediary's decisions to disallow several other
cl aims, which were al so upheld by the PRRB, are not at issue on
thi s appeal .
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collection policies. Sone evidence suggests that HCMC prom sed to provide
docunentation regarding its collection efforts for 1985, but never produced
any.

Bl ue Cross then decided to reopen its rei nbursenent reconmendation
for 1983, pursuant to 42 C.F.R § 405.1885. Under the regulations the
internediary, or various Health and Human Services entities, nay reopen a
determ nation within three years of the date the notice of program
rei rbursenment is issued if "new and material evidence" is discovered, if
there was "a clear and obvious error,"” or if the earlier determ nati on was
"inconsistent wth the Jlaw, regulations or rulings, or genera
instructions." HCFA Pub. 15-1 § 2931.2; see State of Oregon on Behal f of
O egon Health Sciences Univ. v. Bowen, 854 F.2d 346, 350 (9th Cir. 1988).
In a Septenber 1988 letter, Blue Cross inforned HCMC both of the decision
to reopen the 1983 deternmnation and of its intention to disallow all of

t he bad debt clains. In a subsequent letter several weeks l|ater, Blue
Cross indicated that "until such tinme as you supply us with convincing
evi dence to support your position, the adjustnents will stand as proposed.”

The disall owance was based on two types of reinbursenent clains by
HCMC. |f a Medicare patient is indigent, a provider need not always try
to collect deductible and coi nsurance paynents before subnmitting themto
the internediary as bad debts. HCOMC had therefore included in its request
patients it considered indigent because a different county agency had
determ ned themto be eligible for Medicaid. Blue Cross disallowed sone
claims because it concluded that HCMC did not obtain and store
docunentati on supporting these indigency determ nations from the other
county agency.

The second disall owance category relates to the quality of HCMC s
efforts to collect unpaid deductible and coi nsurance paynents from non-
i ndi gent Medicare patients and its all eged



failure to provide docunentation of those efforts. Based on the business
of fice nmanager's alleged statenents that HCMC used different collection
procedures for Medicare than for non-Medicare patients, Blue Cross
concluded that the hospital mght be in violation of the rules requiring
simlar collection efforts. Blue Cross argues that the decision to reopen
the 1983 cost year followed HCMC s failure to provi de docunentation of its
collection efforts for any of the cost years covered by the nmnager's
al | eged statenents. HCMC clains that no docunentati on was ever requested
for the 1983 cost year at issue here. It also argues that its collection
efforts were reasonable, as required by the regul ati on and as denonstrated
by its eighty percent collection rate on Medicare accounts, regardl ess of
any alleged dissimlarity inits collection efforts.

HCMC appeal ed the internediary's decision to the PRRB under 42 U.S. C
8 139500 and 42 C.F.R § 405.1835. After an extensive hearing which al so
addressed other issues, the PRRB concluded that Blue Cross had properly
reopened the 1983 determ nati on based on new i nformation di scovered during
t he subsequent audit. The board al so concl uded t hat HCMC had not conplied
with the reporting regulations in that it had not provided the
docunentation requested by the intermediary. In late 1991 the PRRB t hus
upheld the internediary's decision to disallow the bad debt reinbursenent.
HCMC next appeal ed to the Administrator of the HCFA, who declined to review
the decision. The decision of the PRRB therefore becane the final decision
of the Secretary. 42 C F.R § 405.1875.

HCMC sought judicial review of the Secretary's decision in the
district court under 42 U S.C. 8§ 139500(f)(1), and each party noved for
summary judgnent. The district court granted the notion of HOMC and deni ed
the Secretary's notion. Concluding that the Secretary's decision to
di sal |l ow the rei nbursenent was barred by several anendnents to the Mdicare
Act, the court entered judgnent in favor of HCMC



The three anendnents relied on by the district court were passed by
Congress (in 1987, 1988, and 1989) in response to hei ghtened scrutiny by
i nternedi ari es and HCFA of Medicare bad debt rei mbursenent requests. HR
Conf. Rep. No. 1104, 100th Cong., 2d Sess. 277 (1988), reprinted in 1988
US CCAN 5048, 5337 (1988 Conf. Rep.). |n 1986, the inspector general
of Health and Human Services had proposed either elimnating bad debt

rei nbursenent entirely or attenpting to recoup the costs by garnishing the
Soci al Security checks of debtors. Proposal Wuld Tap Social Security

Paynents, New York Tines, Decenber 3, 1986 at A24; HHS |nspector CGenera
Urges Deducting Unpaid Bills from Social Security Checks, 13 BNA Pension
& Benefits Reporter 49, at 2037 (Decenber 8, 1986). Neither proposal was
adopted. The inspector general then called for nmuch cl oser exanination of

provi ders' bad debt requests. See HHS Inspector General Continues to
Reconmmrend Scr appi ng or Revanpi ng Bad- Debt Rei nbur senent, Mdern Heal t hcare
June 17, 1991, at 50.

Congress responded with the first anmendnent:

I n maki ng payments to hospitals under [the Medicare progran,
the Secretary of Health and Human Services shall not make any
change in the policy in effect on August 1, 1987, with respect
to paynent under [the Medicare progran to providers of service
for reasonable costs relating to unrecovered costs associ at ed
wi th unpai d deducti bl e and coi nsurance anounts incurred under
[the Medicare prograni (including the criteria for what
constitutes a reasonable collection effort.)

Omi bus Budget Reconciliation Act of 1987 (OBRA), Pub. L. No. 100-203, §
4008(c), 101 Stat. 1330-55, 42 U.S.C. 8§ 1395(f) note.

The inspector general continued to urge closer scrutiny of bad debt
requests. During the fiscal year beginning Cctober 1, 1987, internediaries
disallowed forty percent of providers' bad debt reinbursenent requests.
See HHS Inspector General Continues to Recommend Scrapping or Revanping
Bad- Debt Rei nbur senent, Modern




Heal t hcare, June 17, 1991, at 50.

In 1988 Congress agai n anmended the Medicare Act to add the foll ow ng
to the anmendnent passed in 1987:

including criteria for indigency determ nation procedures, for

record keeping, and for determning whether to refer a claimto

an external collection agency).
Techni cal and M scel | aneous Revenue Act of 1988, Pub. L. No. 100-647, §
8402, 102 Stat. 3798, 42 U.S.C 1395(f) note.

In 1989 it added anot her paragraph

The Secretary nmay not require a hospital to change its bad debt
collection policy if a fiscal internediary, in accordance with
the rules in effect as of August 1, 1987, with respect to
criteria for indigency determnation procedures, record
keeping, and determning whether to refer a claim to an
external collection agency, has accepted such policy before
that date, and the Secretary may not collect fromthe hospita
on the basis of an expectation of a change in the hospital's
coll ection policy.

Omi bus Budget Reconciliation Act of 1989, Pub. L. No. 101-239, § 6023, 103
Stat. 2167, 42 U.S.C. § 1395(f) note. Congress nade the 1989 anendnent
retroactive to 1987. H R Conf. Rep. No. 386, 101st Cong., 1st Sess. 737

(1989), reprinted in 1989 U S.C.C. A N 3018, 3340 (1989 Conf. Rep.). W
will refer to the anmendnents collectively as the OBRA noratorium or

sinmply, the noratorium?

’lnits final form the noratoriumreads:

I n maki ng paynents to hospitals under [the Medicare
program, the Secretary of Health and Human Services
shall not nmake any change in the policy in effect on
August 1, 1987, wth respect to paynent under [the
Medi care progran] to providers of service for
reasonabl e costs relating to unrecovered costs
associ ated with unpai d deducti bl e and coi nsurance
anounts incurred under [the Medicare progranj
(tncluding the criteria for what constitutes a
reasonabl e collection effort including criteria for
i ndi gency determ nation procedures, for

record keeping, and for determ ning whether to refer a claimto

an external collection agency).
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The district court concluded that, for the purposes of the
nmoratorium the internediary had "accepted" HCMC s Medicare bad debt
policies regarding indigency determ nation and coll ecti on procedures for
1983 when it issued the notice of programreinbursenent follow ng the audit
in 1985. The internediary and the Secretary were therefore prohibited from
di sal |l owi ng the rei nbursenents already nade for the 1983 cost year

The Secretary appeal ed the decision on both types of disallowance.
At oral argunent, however, the Secretary conceded that the HCMC s i ndi gency
determ nati on procedures were adequate and that the disall owance of those
clains was i nproper under the rules and regul ati ons. Because the Secretary
has conceded that the disallowance of this portion of HCMC s bad debt
clains was in error, we need not discuss indigency determination further
and the district court should be affirnmed in that respect. The issues
remaining relate to HCMC s coll ection procedures regardi ng non- Medi cai d
patients with delinguent accounts.

The central issue to be decided in this case is whether the OBRA
noratorium barred the reopening of the 1983 cost year. Both sides focus
on | anguage in the second paragraph of the noratorium added in 1989. The
district court concluded that the internediary

The Secretary nay not require a hospital to change its
bad debt collection policy if a fiscal internmediary, in
accordance with the rules in effect as of August 1,
1987, with respect to criteria for indigency

determ nation procedures, record keeping, and

determ ning whether to refer a claimto an externa

col l ection agency, has accepted such policy before that
date, and the Secretary may not collect fromthe
hospital on the basis of an expectation of a change in
the hospital's collection policy.
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had "in accordance with the rules in effect as of August 1, 1987, wth
respect to criteria for indigency determ nati on procedures, record keeping,
and determ ning whether to refer a claimto an external coll ection agency,
[1] accepted such policy before that date . . . ." It therefore concluded
that the noratorium prevented reopening of the 1983 cost year and precl uded
the Secretary's disallowance in this case. W conclude that the noratorium
may not have barred reopening in this situation and remand to the district
court so that it may consider the factual circunstances in light of the
| egal franmework di scussed bel ow.

Judicial review of the Secretary's decision is governed by the
Admi nistrative Procedure Act (APA), 5 U S.C. 706(2)(A. Shalala v. St.
Paul - Ransey County Medical Center, 50 F.3d 522 (8th G r. 1995). Under the
APA, the Secretary's decision shall be set aside if it is arbitrary,

capricious, an abuse of discretion, unsupported by substantial evidence,
or contrary to | aw Federal court reviewis de novo, id. at 527, but is
limted to the adm ni strative record.

The plain neaning of a statute controls, if there is one, regardl ess
of an agency's interpretation. Chevron, U S A . Inc. v. Natural Resources
Def ense Council, Inc., 467 U S. 837, 842-43 (1984). |If there is anbiguity
in a statute that an agency has been entrusted to adm nister, however, the

agency's interpretation is controlling when enbodied in a regulation,
unless the interpretation is "arbitrary, capricious, or nmanifestly contrary
to the statute." |d. at 843-44. An agency's interpretative rules, which
are not subject to APA rul enaki ng procedures, are nonbinding and do not
have the force of law. Ransey County Medical Center, 50 F.3d at 528 n. 4.
In this case the Secretary has devel oped a conprehensive set of rules
contained in the Provider Reinbursenment Manual (PRM. [d.

Part of the task of statutory interpretation is to seek to interpret
the statute in a way that includes every word and cl ause.



However, "we nust not be guided by a single sentence or nenber of a
sentence, but look to the provision of the whole |law, and to its object and
policy." U.S. National Bank of Oregon v. |ndependent |nsurance Agents, 113
S. C. 2173, 2182 (1993) (internal citations onitted). Al t hough the
wordi ng of the section of the 1989 anendnent at issue in this case is not

precise, the structure and history of the three increnental anendnents
provi de consi derabl e guidance in interpreting the section

The OBRA noratorium states unanbi guously that the Secretary may not
i npose new or different bad debt criteria on a provider after August 1,
1987, if the internediary had "accepted" the provider's policies before
that date in accordance with the rules in effect on that date. What
constitutes an acceptance by the internediary, however, and how it nust
"accord" with the rules is not imedi ately apparent. Careful review of the
| anguage and structure of the anendnents, along with their |egislative
hi stories, shows they are sufficiently clear to support the concl usion that
there is no "gap" to be filled by the Secretary's interpretation of the
statute.® See Chevron, U S A, Inc. v. Natural Resources Defense Council
Inc., 467 U. S. 837, 844 (1984).

A

HCMC argues that the issuance of a notice of program rei nbursenent
is a clear acceptance. The district court agreed, stating that the notice
proved acceptance "conclusively." Hennepin County Medical Center v.
Shalala, No. 3-91-725, slip. op. at 7 (D. Mnn. Nov. 2, 1993). The
Secretary responds that the reopening regulation, 42 C.F.R 8§ 405. 1885,

allows a deternmination to be revisited within three years of the issuance
of the notice. She

3The Secretary's interpretation of the OBRA noratoriumis
not entitled to deference where the plain nmeaning of the
anendnents is sufficient to guide our decision. See Chevron, 467
U S at 842-43 (1984).
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contends that reopening is consistent with the intent of Congress,
especi al |y when based on new and material evidence indicating the initial
deterni nation was in error

A notice of programrei nbursenent, and the reinbursenent that flows
fromit, are the only tangible forns of acceptance a provider can expect
froman internediary. As HCMC points out, there is no other nechani sm
t hrough which a provider can submit a given policy and receive fornal
approval by the Secretary or the internediary. |In the majority of cases,
the notice of programreinbursenent is the final consideration of a policy
by an internediary. A conclusion that a notice of programrei nbursenent
cannot constitute an acceptance is therefore untenable.

A reinbursenent notice wll not always be equivalent to an
acceptance, however. Congress enacted the noratoriumw th the intention
of preserving the bad debt reinbursenent rules and regulations as they
existed prior to August 1, 1987.

[ T] he conferees do not intend to preclude the Secretary from

di sall owi ng bad debt paynments based on regulations, PRRB

deci sions, manuals and issuance is [sic] in effect prior to
August 1, 1987.

1988 Conf. Rep. 277, reprinted in 1988 U S.C.C. A N at 5337.

When the Secretary seeks to disallow bad debt paynents already nade
to a provider, she nust proceed to reopen the notice of program
rei mbursenent within three years of the date it was issued. 42 C. F. R
8 405.1885. (nce a cost year is reopened, the Secretary may disall ow al
or sorme of the reinbursenent. The reopening regul ati on has been in place
for many years and is in accord with the agency's authority under the
Medi care Act. See HCA Health Services of klahoma, Inc. v. Shalala, 27
F.3d 614, 618 (D.C.Cr. 1994); State of Oregon on Behalf of Oregon Health
Sciences Univ. v. Bowen, 854 F.2d 346, 349 (9th Cir. 1988).
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If the issuance of a notice of programrei nbursenment were invariably
an acceptance, as HOMC argues and the district court decided, the reopening
regul ation and others issued before August 1, 1987 woul d be superfl uous.
This would frustrate the intent of Congress that existing regulations be
enforced. It appears that a notice of programrei nbursenent functions as
an acceptance by the internediary in nost cases, the vast majority of which
apparently go unchal | enged by the provider and are never reopened.

In this case, it seens that two factors -- the thoroughness of the
audit of the 1983 cost year, and the alleged new and material information
-- may be particularly relevant in determ ning whether the internediary
accepted HOMC s policies. Because the district court never reached these
factual issues, however, it is preferable that it be given an opportunity
to determ ne whether the reopening was both justified and in conpliance
wi th the noratoriumunder these circunstances.*

Because the district court concluded that the issue of acceptance was
di spositive, it did not reach the second cl ause of the 1989 anendnent and
consi der whether any acceptance was "in

“The result reached by the Fifth Crcuit in Harris County
Hospital District v. Shalala, 64 F.3d 220 (5th Gr. 1995), the
only other appellate case to address the issue, is not
necessarily in conflict with our conclusion that a notice of
program rei nbursenent is not always an acceptance. There the
i ssuance of the notice of programreinbursenent was said to be an
acceptance "after an investigation and audit." 1d. at 222. It
is unclear fromthe opinion whether the audit thoroughly explored
the issue at question. There also was apparently no new
information available to the internediary or the Secretary to
suggest that reopening was warranted. On remand, the district
court may find that this case is factually distinguishable. In
any event, we do not read Harris County to hold that any audit
and investigation is necessarily sufficient to nmake a notice of
program rei nbur senment an accept ance.

-12-



accordance with the rules in effect as of August 1, 1987, with respect to
criteria for indigency determ nation procedures, record keeping, and
determ ning whether to refer a claimto an external collection agency."®
The concepts of acceptance and accordance are intertwined in the statutory
anmendnent relating to bad debt collection policy, the neaning of the "in
accordance" |anguage was thoroughly briefed by the parties, and sone
di scussion of its application to this case may aid the district court on
remand.

In the only other case directly confronting this issue, the district
court concluded that, contrary to the Secretary's argunents in that case,
the "in accordance" clause in the 1989 anendnent nodifies "accepted" rather
than "policy". Harris County Hosp. Dist. v. Shalala, 863 F. Supp. 404,
408-09 (S. D Tex. 1994), aff'd 64 F.3d 220 (5th Cr. 1995) (see supra note
4). It reasoned:

The secretary wants [the 1989 anendnent] to say that she cannot
force a hospital to change the policy only if the policy is in
accord with the rules. If the policy is not, then she can.
That would | eave nothing to the noratorium
Id. at 408-09. HCMC nmkes the sanme argunent here. W agree that the "in

accordance" clause nodifies "accepted", but that does not end the matter

HCMC argues that the process used by the internediary in accepting
a provider's policy nust be "in accordance"” with the existing rules, rather
than t he substance of the accepted policy

*The rel evant portion of the 1989 anmendnent reads:

The Secretary nay not require a hospital to change its
bad debt collection policy if a fiscal internediary, in
accordance wth the rules in effect as of August 1,
1987, with respect to criteria for indigency

determ nation procedures, record keeping, and

determ ning whether to refer a claimto an externa

col l ection agency, has accepted such policy before that
date . :

(enphasi s added).
- 13-



itself. This reading, which was al so adopted by the district court in

Harris County, is inconsistent with the clause "with respect to the
criteria for indigency determ nation procedures, record keeping, and
determning whether to refer a claimto an external collection agency."
I f Congress had neant only to require that the internediary had foll owed
the procedural rules governing programreinbursenent, the word "criteria"
woul d be unnecessary. The only reasonable interpretation of "criteria" in
this instance refers to those criteria set out in the Act, rules,
regul ations, and PRRB decisions that apply to providers. Whet her an
internmediary correctly applied those criteria necessarily invokes the
substance of the provider's policies to which the criteria were applied.
W reject HCMC s reading because it fails adequately to account for the
inclusion of the word "criteria" by Congress.

In passing the noratorium Congress was notivated to prevent
unexpect ed consequences to providers fromthe i nspector general's proposed
changes in the criteria for bad debt reinbursenent. 1988 Conf. Rep. 277,
reprinted in 1988 U S.C.C. A N at 5337. Pernitting correction of errors
made by internediaries in the application of rules existing on August 1

1987 is consistent with that policy. It appears Congress nerely sought to
freeze a nonent in tine, forbidding the Secretary to change the criteria
after that date, but allowing full enforcenent of the policies in place
before it.

Requiring that a provider's policies were in accord with the rules
existing in 1987 does not render the noratorium neaningless. It |eaves
internediaries, the PRRB, HCFA, and the Secretary free to correct inproper
applications of the rules as they existed and as they were interpreted on
August 1, 1987. It prevents those entities fromretroactively applying new
rules or new interpretations of existing rules, however. Thi s
interpretation coincides with the intent of Congress that the inspector
general not revise the Secretary's interpretations of the existing rules.

- 14-



If Congress had intended to address the nmanner in which
i nternedi aries conducted their investigations and i ssued notices of program
rei mbursements, it certainly could have done so. The | anguage of the
amendrent s i ndi cates, however, that it was the provider's conpliance with
the existing regulations that would trigger the noratorium s protection
fromretroactive changes.

There is also no indication that the 1989 anmendnent was intended to
prevent the Secretary from applying the rules existing on August 1, 1987,
as Congress had explicitly intended she be able to do under the 1987 and
1988 anmendnents. 1988 Conf. Rep. 277, reprinted in 1988 U S.C. C A N at
5337. The 1989 conference report describes the anendnent in that year as

a "Clarification of continuation of August 1987 hospital bad debt

recognition policy." 1989 Conf. Rep. at 737, reprinted in 1989
US CCAN at 3340 (enphasis added). The House Report fromthe sane year
enphasi zed that the anendrment “further «clarified" the "existing

prohibition." H R Rep. No. 247, 101st Cong., 1st Sess. 998-99 (1989),
reprinted in 1989 U S.C. C A N 1906, 2469-70. Since the 1989 anendnent was
a clarification of the earlier amendnents, there is no reason to believe

that Congress intended to disavow its earlier statenents that the existing
rul es, including the reopening regulation, were to be enforced.

We conclude on this analysis that Congress intended the noratorium
to apply only where a provider was in conpliance with rules existing on
August 1, 1987, as enbodied in the regulations, the PRM and PRRB
deci si ons. The Secretary may not retroactively apply a nore stringent
interpretation of those existing rules, nor nmay she or an internediary
reopen a notice of program reinbursenent if the internediary's
interpretation of the existing rules leading to the issuance of the notice
was reasonabl e and based on

-15-



sufficient information.?®

The record keeping and collection rules at issue here were in force
on August 1, 1987.7 The requirement that "[t]he provider nmust be able to
establish that reasonable collection efforts were nade" before a delinquent
account may be considered allowable bad debt has remained essentially
unchanged since it was pronulgated in 1966. 42 C.F.R § 413.80(e)(2)
(redesignated twice, see 42 Fed. Reg. 52,826, (1977); 51 Fed. Reg. 34,790
(1986)). The PRM section requiring "simlar" collection efforts for
Medi care and non- Medi care patients has been in place since 1968 without
rel evant anendnent. PRM & 310. The sanme section requires that "[t]he
provider's collection effort should be docunented in the patient's file by
copies of the bill(s), followup letters, reports of tel ephone and persona

contact, etc." 1d. The PRRB had refused to rei nburse hospitals based on
both grounds -- unsatisfactory <collection efforts and inadequate
docunentation -- well before the

°Preventi ng di sal | ownance under the noratorium when an
internmedi ary has accepted a provider's policy based on a
reasonabl e interpretation of the rules in existence on August 1,
1987 is consistent both with the noratorium and the Secretary's
interpretation of it. HCFA Menorandumto Regi ona
Adm ni strators, HCFA Clarification of Bad Debt Policy (June 11
1990), reprinted in [1990 Transfer Binder] Medicare & Medicaid
Guide (CCH ¢ 38, 623.

‘At the tine of the reopening, the PRRB had ruled that it
was not al ways necessary under existing regulations to submt the
accounts of Medicare patients to outside collection agencies.

See, e.qg., St. Francis Hospital and Medical Center v. Blue Cross
and Blue Shield Assoc./Kansas Hospital Service Assoc., PRRB
Hearing Dec. No. 86-D21 (Nov. 12, 1985), reprinted in [1986-2
Transfer Binder] Medicare & Medicaid Guide (CCH 1 35,302; Reed
Cty Hospital v. Blue Cross and Blue Shield Assoc./Blue Cross and
Blue Shield of Mchigan, PRRB Hearing Dec. No. 86-D67 (Feb.
20,1986), reprinted in [1986-2 Transfer Binder] Medicare &

Medi caid Guide (CCH) f 35,474. Any failure of HCMC to use

col l ection agencies should not therefore affect the final result
in this case.
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1987 noratorium date.® Thus, if the district court determ nes on remand
that there was sufficient new and material information to justify the
reopening, it appears that the "in accordance" clause of OBRA shoul d not
bar the Secretary's actions.

V.

Accordingly, the judgnent is vacated, and the matter is renanded for
further proceedings consistent with this opinion. The order of the
district court is reversed as to the clains relating to bad debt collection
efforts, but its order is affirnmed as to the clains relating to indigency
det ermi nati on.

A true copy.

Attest:

CLERK, U.S. COURT OF APPEALS, EIGHTH CI RCUT.

8See, e.qg., Davie County Hospital v. Blue Cross and Bl ue
Shield Assoc/Blue Cross/Blue Shield of North Carolina, PRRB
Hearing Dec. No. 84-D89 (March 22 ,1984), reprinted in [1984-2
Transfer Binder] Medicare & Medicaid Guide (CCH ¢ 33,939
(dissimlar collection efforts); Buckeye Hone Health Service,
Inc. v. Blue cross of Central Ghio, Blue Cross and Blue Shield
Assoc., PRRB Hearing No. 83-D108 (July 14, 1983), reprinted in
[ 1983-2 Transfer Binder] Medicare & Medicaid Guide (CCH) ¢
33,098 (inadequate collection efforts and poor docunentation
justify disallowance); Amador Hospital v. Blue Cross Assoc. /Bl ue
Cross of Northern California, PRRB Hearing Dec. No. 80-D83 (Cct.
3, 1980), reprinted in [1980-81 Transfer Binder] Mdicare &
Medi caid Guide (CCH) § 30,748 (failure to docunent bad debts
under PRM § 310. B)
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